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Defendants Katherine Gregory, et al., file this notice and motion to give
notice to the court and to plaintiffs of the filing of the Defendants’ Motion to
Dismiss the Complaint. The defendants file this motion under Local Rule 7.1,
Federal Rule of Civil Procedure 12(b)(1), and Article III of the U.S. Constitution.
On June 16, 2011, the court directed the defendants to file a motion to dismiss by
July 29, 2011. Order Denying Defendants’ Motion for Voluntary Remand and
Stay at 15 (Doc. 76).

The defendants’ motion to dismiss requests that the court dismiss the
Complaint (Doc. 1) for lack of subject matter jurisdiction. The motion is based on
three related grounds.

First, the plaintiffs’ Complaint fails to challenge a final agency action by the
defendants with respect to the selection of a location for the live-fire training
range complex on the Island of Guam, as part of the proposed relocation of United
States Marines from Okinawa, Japan, to the Territory of Guam. Without a final
agency action, there is no waiver of the United States’ sovereign immunity and,
accordingly, no basis for judicial review under the Administrative Procedure Act,
5 U.S.C. §§ 701-706.

Second, the case is not ripe for judicial review under Article III of the

United States Constitution, which limits federal court jurisdiction to adjudicating
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live cases and controversies. Absent a final decision by the defendants on where
to locate the training range complex on Guam, there is no ripe dispute presently
before the court that would support judicial review.

Third, even if the court were to determine that the defendants have taken
final agency action and that the case is ripe under the Article III constitutional
standard, the court nevertheless should exercise its jurisprudential authority and
discretion under both the prudential element of the ripeness doctrine and the
doctrine of primary jurisdiction to withhold judicial review until the defendants
have completed an ongoing review of possible locations for the proposed training
range complex. Delaying judicial review by dismissing or staying the case until
that time would ensure that the court has the benefit of (1) the ongoing review
process addressing potential locations for the training range complex, culminating
in a decision on an actual location, and (2) a complete administrative record on
which to determine whether any of the plaintiffs’ statutory claims has merit.

This motion is supported by the defendants” memorandum in support, filed
concurrently with this motion, along with the declarations and exhibits that
accompany that memorandum. The defendants also intend to rely on such further
evidence and argument as may be presented to the court at the hearing on this

motion.
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Respectfully submitted this 29" day of July, 2011.
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CERTIFICATE OF SERVICE

I hereby certify that, on July 29, 2011, I electronically filed the
“Defendants’ Notice of Motion and Motion to Dismiss the Complaint” with the
Clerk of the Court using the ECF system, which automatically will send email
notification to the attorneys of record listed below:

Carl C. Christensen

1612 Kamole Street
Honolulu, Hawaii 96821
Email: carlcc@hawaii.rr.com

Nicholas C. Yost

Matthew G. Adams

SNR Denton US LLP

525 Market Street, 26" Floor

San Francisco, CA 94105

Email: nicholas.yost@snrdenton.com
matthew.adams@snrdenton.com

Derrick Watson (Cal. Bar No. 154427)
Assistant U.S. Attorney, District of Hawaii
PJKK Federal Building, Room 6-100

300 Ala Moana Boulevard

Honolulu, Hawaii 96850

Email: Derrick.Watson@usdoj.gov

/s/ Charles R. Shackey
Charles R. Shockey
U.S. Department of Justice
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